
BRECKLAND DISTRICT COUNCIL 
 
Report of: Executive Member for Strategic Development 
 
To: Cabinet: 24th February 2015  
 
(Author: Phil Mileham - Deputy Planning Manager) 
 
Subject: Norfolk Duty to Cooperate – Structure for future Cooperation 
 
Purpose: To consider options for the structure for coordination of Member-led 

discussions under the Duty to Cooperate. 
 

Recommendation(s):   
 
1) That Members consider the report and endorse Option A. 

 

 
1.0 BACKGROUND 
 
1.1 This report sets out a number of options on the future of the Norfolk Duty to Cooperate 

(DtC) Member Forum on how best to address the government’s requirements for Local 
Planning Authorities (LPAs) to cooperate on cross-boundary issues through their Local 
Plans. It presents 5 potential options and recommends that option 3, formal cooperation 
through a shared non-statutory strategic framework, should be progressed. 
 

1.2 The Localism Act (2011) sets out legislative background to Duty to Cooperate (DtC), which 
is a legal test that Local Plans must pass in order to be found sound. The Localism Act 
requires ‘effective and ongoing’ engagement under DtC. As the Council has started to 
prepare its emerging Local Plan, discussions with the required bodies and authorities have 
been held and will need to continue as the plan develops.  
 

1.3 Over the last 12 months, Strategic Planning Portfolio holders across Norfolk (and including 
representatives on behalf of Suffolk authorities) and key Officers have met to discuss a 
range of strategic planning issues under the DtC. Breckland Council has been represented 
at Member level by Cllr Kiddle-Morris in his capacity as Executive Member for Strategic 
Planning who has also chaired the meetings during this time. At Officer level the Council is 
represented at this group by the Deputy Planning Manager.  
 

1.4 The group has been operating under an initial set of terms of reference, which in essence 
require that any emerging strategic planning issues are communicated back into the 
Council via the Local Plan Working Group, and if any ‘decisions’ are required this would be 
followed through the appropriate internal committee/ Cabinet process.  

 
1.5 Discussions have commenced around key topics for future cooperation and agreement e.g. 

Housing numbers, employment targets, strategic infrastructure (such as transport, utilities) 
and environmental issues.  
 

1.6 In addition, cooperation is already happening in relation to the preparation of a Central 
Norfolk Strategic Housing Market Assessment (CNSHMA), of which Breckland is a funding 
partner along with North Norfolk, Broadland, Norwich City and South Norfolk Councils. A 
separate project under DtC is also under way in relation to recreational pressure on 
European sites with support from all Norfolk authorities plus the Broads Authority.  
 

1.7 There are a also number of Member groups being developed and operated across the 



Country with varying degrees of formality and, therefore complexity, but there is very little 
guidance or prescription on how this should take place. 

 
1.8 Need for cooperation at Member level 
 
1.9 The NPPF states (paragraph 181) that “Local planning authorities will be expected to 

demonstrate evidence of having effectively cooperated to plan for issues with cross-
boundary impacts when their Local Plans are submitted for examination. This could be by 
way of plans or policies prepared as part of a joint committee, a memorandum of 
understanding or a jointly prepared strategy which is presented as evidence of an agreed 
position.” 

 
1.10 It also states (in paragraphs 156 and 162) that Local Plans should include strategic policies, 

and LPAs should work with other authorities and providers to meet forecast demands and 
deliver: 

 

• homes and jobs; 

• retail, leisure and other commercial development; 

• infrastructure for transport, telecommunications, waste management, water supply, 
wastewater, flood risk and coastal change management;  

• minerals and energy (including heat); 

• health, security, community and cultural infrastructure and other local facilities;  

• climate change mitigation and adaptation, conservation and enhancement of the natural 
and historic environment, including landscape; 

• nationally significant infrastructure. 
 

1.11 The Government has been clear that whilst Officer discussion will need to take place and 
form part of the ongoing dialogue expected, this alone is insufficient to discharge the duty 
and there is evidence that some Local Plans have failed the soundness test in this regard. 

 
1.12 Therefore, it is a fundamental principle of the Duty to Cooperate that it should be member 

led. This means engagement being taken at political level which will also necessitate cross-
party discussion and agreement.  

 
1.13 It is also clear that authorities that have not paid sufficient regard to DtC and engaged on 

an ongoing basis (i.e. it has been treated as merely another form of consultation or at 
worst, information) have faced criticism and in some cases have not been able to progress 
their Local Plans until such has been carried out. The duty cannot be complied with 
retrospectively and therefore plans that have not been subject to satisfactory discussion 
under the duty would be halted and potentially returned to earlier stages in the preparation 
process. It is also clear that simply discussing issues is insufficient, and that evidencing the 
outcomes from those discussions is crucial.  

 
1.14 Options for future cooperation 
 
1.15 At the meeting of 4th December 2014, Members of the Forum asked officers to consider 

options for enhanced formality in the discussion process and as a result how future 
cooperation may take place. This emanated from a wide ranging discussion around a range 
of issues including consistency of formal nomination of Members to the group, the decision-
making process and the publication of minutes/key actions. 

 
1.16 Officer have reviewed different approaches across the country and recent Examinations of 

Local Plans which find that, in essence, the stronger the approach to discussions under 
DtC, the greater likelihood of passing this soundness test. The review found that there are 



essentially a limited number of different approaches currently being operated.  
 

1.17 Strategic Planning Officers across the County have jointly prepared a paper which sets out 
a range of models that could be taken forward. A copy of the report is included at Appendix 
A, and sets out 5 options varying in formality.  
 

1.18 The current approach that has been in place since early 2014 is at the ‘lightest touch’ end 
of the cooperation spectrum and is principally a gathering of members in informal 
discussion forum. The existing Terms of Reference (ToR) are included at the end of the 
paper appended to this report. It should be noted that some progress on outcomes has 
been made using this approach over the last year such as joint evidence on housing (a 
Central Norfolk Strategic Housing Market Assessment (SHMA) comprised of Broadland, 
Norwich City, South Norfolk, Breckland and North Norfolk District Councils) and 
environment (recreational pressure on European sites across the County) is now under 
preparation.  
 

1.19 The second option is a continuation of current arrangements albeit with an agreed set of 
Memoranda of Cooperation between all authorities and a commitment to cooperate on a 
set of agreed matters of principle. However, this has no certainty in terms of possible 
outcomes of cooperation, and Officers consider that this doesn’t offer significant 
enhancements to the current process, particularly when more detailed discussions on key 
topics such as housing and employment numbers require discussion. 
 

1.20 The third option is a continuation of the existing Member group but strengthened in terms of 
the outcome being the preparation and agreement of a non-statutory strategic plan. This 
would spatially express key strategic issues and be agreed as the basis for plan 
preparation across the County. This Option is also likely to require some additional 
resource to move forward the preparation of the non-statutory plan.  
 

1.21 Option 4 is as option 3 but with a strategic plan subject to independent examination and 
adoption. This would become a formal part of local authorities Local Plan, but would clearly 
take time and significant resources to prepare and adopt. In Breckland’s context, it would 
most likely mean delay to the emerging Local Plan as it would be preferable for this to be 
examined after the Strategic Plan was itself examined and adopted.  
 

1.22 At the most formal end of the spectrum is Option 5 which is to effectively set up a formal 
joint planning unit and prepare a single Local Plan document. This option is not supported 
due to the risk that authorities would be unable to agree policy approaches and 
consequently allocations, and add significant time to the preparation process. This option is 
not considered appropriate from an Officer perspective and informal views are that this 
option does not have any support from other authorities.  

 
1.23 Preferred Approach 
 
1.24 At the Member Forum meeting on 14th January 2015, Members considered the paper as 

attached at appendix A. Members across the County expressed a preference that existing 
arrangements benefitted from strengthening and following the discussion, Option 3 of the 
report was unanimously supported.  

 
1.25 In addition, Officers were asked to refresh the existing ToR to reflect the preferred 

approach and bring a draft for consideration at a subsequent meeting in March. 
 
1.26 As the group’s existing ToR require, each authority will now need to formalise the 

respective position through their own individual processes.  
 



1.27 The preferred approach to future cooperation is, in effect, an enhancement of existing 
arrangements but with the production of a non-statutory strategic framework and does not 
prejudice the Council’s Local Plan timetable. 
 

1.28 New Terms of Reference are under preparation and being drafted to reflect the preferred 
approach.  

 
 
1.29 Implications for Spatial Planning 
 
1.30 One of the key outcomes of the recommended approach is the production of a non-

statutory strategic framework Approach will aid discussion on strategic planning issues and 
greater coordination with the SEP.  

 
1.31 The approach and any revised ToR will need to take into account the fact that Breckland 

DC is at forefront of Local Plan preparation in Norfolk and ensure that our good progress is 
not halted or hindered. However, Breckland’s continued engagement at this early stage will 
go some way to ensuring the Council can demonstrate effective and ongoing engagement 
to an Examining Inspector.  

 
1.32 The preferred approach would also not preclude wider joint working between authorities 

where it is expedient and cost-effective to do so, but also in Breckland’s case there will no 
doubt be a need for particular discussions with St. Edmundsbury Borough Council and 
Forest Heath DC on other matters that are of less relevance to other Norfolk authorities. 
 

1.33 Suffolk County Council have advised that Member level discussions under DtC in Suffolk 
are at the present time, less mature than in Norfolk (author is aware of ongoing issues in 
Greater Ipswich policy area). The approach would not limit opportunities to scale other 
authorities into the structure, particularly being mindful of the need to consider work on a 
wider New Anglia LEP basis, and there are potential options for evidence on strategic 
employment sites/ employment growth that would benefit from working over the two 
Counties.  

 
1.34 The potential risks come when seeking agreement from 7 separate authorities (plus the 

Broads Authority) on key topics such as housing numbers and employment distribution, but 
there are equal risks if discussion is undertaken separately and effective agreement cannot 
be reached prior to a Local Plan Examination in Public. 
 

1.35 Operational Governance and dispute resolution 
 

1.36 As set out above, one of the outcomes from the preferred approach is the preparation of a 
non-statutory framework that would be agreed by the authorities. This will require dedicated 
resources; however, it will also require a basic governance structure to oversee it’s 
preparation at an operational level beyond that which the Member forum would provide. 
There are currently limited details regarding operational governance for the Council to 
consider and not currently set out in the draft material.  
 

1.37 In addition, there is need for mechanisms for mediation and ultimately dispute resolution to 
be set out clearly as part of the ToR. Outcomes would be considered on a consensus 
basis, but it is recommended that the Council submit comments that the engagement of 
independent mediation be included in the ToR.  
 

1.38 Therefore, subject to Members consideration of the recommendation, it is suggested that 
the Council submits additional comments that Governance proposals for the non-statutory 
framework and the oversight of any dedicated resource must be clearly set out as part of 



the future ToR and fully embedded in the DtC structure and that arrangements for 
mediation in the first instance, followed by an approach to dispute resolution be included in 
the process. 

 
1.39 Benefits of recommended approach 
 
1.40 Having a firmer structure for cooperation will help Breckland Council’s Local Plan evidence 

that the DtC has been discharged and therefore pass this specific legal test as part of a 
future Examination in Public.  

 
1.41 The existing cooperation arrangements have already considered a ‘compendium of Local 

Plans’ which is already proving useful for various groups when engaging with Key bodies 
(notably health), but also other bodies such as utilities in discussions. It is also useful for 
the Norfolk Growth Group to provide background to discussions on strategic infrastructure 
and investment opportunities. 

 
1.42 The non-statutory Strategic Framework will also be an important tool for evidencing the 

Duty to Cooperate by setting out an agreed position on key strategic issues as the basis for 
Local Plans to be prepared against. This will be extremely beneficial when discussing and 
seeking to influence the investment decisions of other partner agencies that have an 
involvement in strategic planning and infrastructure development as respective Councils 
move forward with their individual Local Plan reviews. In particular, it will provide a broad 
context and framework for Health bodies, Anglian Water Services (through their AMP 
process), the Environment Agency and Norfolk and Suffolk County Council functions to 
plan for coordinated service delivery throughout the next round of plan-making. 

 
2.0 OPTIONS 
 
2.1 There are three options available. 
 
2.2 Option A - Members to endorse the options paper recommendation for DtC Member 

Forum structure Option 3 subject to the comments at paragraph 1.35-1.38 above and any 
further comments.  

 
2.3 Option B - Members to endorse one of the alternative options presented in the paper at 

Appendix A. 
 

2.4 Option C - ‘do nothing’.  
 
3.0 REASONS FOR RECOMMENDATION(S) 
 
3.1 The recommended option strengthens mechanisms for cooperation and represents the 

most effective balance between formality of discussions under DtC, securing consensus on 
key strategic planning matters and flexibility and resources required. 

 
3.2 Doing nothing would have implications on the potential soundness of the Council’s Local 

Plan when it reaches subsequent stages. Whilst there are no prescriptions about how 
cooperation between authorities should be undertaken, it is clear that demonstrating robust 
and coordinated mechanisms for cooperation have been endorsed through Local Plan 
Inspector’s Reports elsewhere. 

 
4.0 EXPECTED BENEFITS 
 
4.1 Expected benefits are described in the report but are summarised as robust evidence to 

demonstrate that the Duty to Cooperate has been effectively carried out and evidenced.   



 
5.0 IMPLICATIONS 
 
5.1 Carbon Footprint / Environmental Issues 
 
5.1.1 It is the opinion of the Report Author that there are no implications. 
 
5.2 Constitution & Legal 
 
5.2.1 It is the opinion of the Report Author that there are no implications. 
 
5.3 Contracts 
 
5.3.1 It is the opinion of the Report Author that there are no implications. 
 
5.4 Corporate Priorities 
 
5.4.1 The contents of this report support the following corporate priorities: 

 

• To Develop Stronger Communities  

• To Support Our Local Economy  
 
5.5 Crime and Disorder  
 
5.5.1 It is the opinion of the Report Author that there are no implications. 
 
5.6 Equality and Diversity / Human Rights 
 
5.6.1 It is the opinion of the Report Author that there are no implications. 
 
5.7 Financial  
 
5.7.1 There are likely to be financial implications in respect of the need for funds to devote to a 

shared resource to support DtC. Further details are being developed with colleagues from 
across the County but unlikely to be significant (circa £10k per authority per annum has 
been discussed) based on Cambridgeshire experience. This could yield further savings on 
jointly commissioned evidence base and examination costs.  

 
5.7.2 Further reports to members will be required as detail emerges on the approach to 

resourcing or when greater certainty on costs is available. 
 
5.8 Health & Wellbeing 
 
5.8.1 It is the opinion of the Report Author that there are no implications. 
 
5.9 Risk Management  
 
5.9.1 It is the opinion of the Report Author that there are no implications. 
 
5.10 Staffing 
 
5.10.1 It is the opinion of the Report Author that there are no implications. 
  
5.11 Stakeholders / Consultation / Timescales 
 



5.11.1 It is the opinion of the Report Author that there are no implications. 
  
 
6.0 WARDS/COMMUNITIES AFFECTED 
 
6.1 The report refers to the Duty to Cooperate which affects the Council’s Strategic Planning 

activities, and consequently has the potential to affect all Wards across the district.  
 
7.0 ACRONYMS  
 
7.1 AMP – Asset Management Plan 
7.2 DtC – Duty to Cooperate 
7.3 LEP – Local Enterprise Partnership 
7.4 NPPF – National Planning Policy Framework 
7.5 SEP – Strategic Economic Plan 
7.6 SHMA – Strategic Housing Market Assessment 
7.7 ToR – Terms of Reference 
 
 

Background papers:- See The Committee Report Guide 

 
Lead Contact Officer 
Name and Post:  Phil Mileham (Deputy Planning Manager) 
Telephone Number: x6803 
Email: Phil.mileham@breckland-sholland.gov.uk 
 
Director / Officer who will be attending the Meeting 
Name and Post:  Phil Mileham (Deputy Planning Manager) 
 
Key Decision:  Yes 
 
Exempt Decision: No 
 
This report refers to a Mandatory Service 
 
Appendices attached to this report:  
Appendix A – Duty to Cooperate Options report   
 


